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ABORIGINAL HERITAGE — ARCHAEOLOGICAL SITE PROTECTION 
Statement 

HON ROBIN CHAPPLE (Mining and Pastoral) [9.46 pm]: Earlier today, I made a contribution to the debate that 
we started and I got to the point of talking about Indigenous land use agreements and contracts and exploration and 
mining. One of the fundamental problems we have is that, notwithstanding the right under the native title legislation 
and, indeed, under the Racial Discrimination Act, the agreements that are established that go back almost 20 years 
run against that. There was an interesting article in the National Indigenous Times by Wayne Bergmann, who is 
an industry fellow at Griffith University and also part-owner of the National Indigenous Times, and I will briefly 
touch on it. He makes the following point — 

The first point to recognise is that Australia’s Native Title Act 1993 should act to protect cultural heritage 
as one component of Native Title but does no such thing. 

He goes on to say — 

They understand the mining industry needs to wait six months and then the National Native Title Tribunal 
will do its job and grant the mining lease without the consent of Traditional Owners. 

This process places Native Title Holders and their advisors under incredible pressure. 

I now want to turn to some of the elements contained in some of the agreements. Professor Ciaran O’Faircheallaigh, 
who I think has worked for the state on several occasions, identifies that under one agreement that he saw, the 
Aboriginal group must not lodge any objections, claims or appeals to any government authority under any state or 
commonwealth legislation, including environmental legislation. So, immediately, they cannot lodge a complaint 
against a section 18 decision. They have no right of appeal in any court at either the federal or state level. 

I think I mentioned earlier that I had some dot points arising from one Indigenous land use agreement, but I want 
to turn to a real live agreement. It is all redacted, as members can imagine. This is an agreement over exploration; 
it is not to mine. It contains a number of clauses, and states — 

The Proponent shall not give notice under section 18 of the Heritage Act over any area … 

… 

The Proponent must consult … 

… 

The Claimant Group will: 

(a) withdraw any existing Objection to the grant of any Tenement Applications within 7 days … of 
this Agreement; 

After the Indigenous group signs the agreement, it is not allowed to object to anything—full stop—and that is just 
for exploration. These very agreements underpin the whole problem because Indigenous communities have no 
right. The agreements also provide that they are not allowed to comment on the nature of the agreement. As I said, 
most of these agreements are about 20 years old and date back to when the industry started in the Pilbara. 

There is another problem; the poor old consultants feel the wrath, too. Brad Goode, a well-known archaeologist, 
was doing some work out there. He found some sites and recommended a 50-metre exclusion zone around the 
sites. According to Twiggy: The High-Stakes Life of Andrew Forrest, which is written by Andrew Burrell, that was, 
according to my notes — 

… a move that would have involved further consultations and additional approvals under the Act. He was 
shocked when Fortescue asked him to amend his report: “It was the worst, most reprehensible experience 
I’ve ever had as an anthropologist.” In response, Fortescue said it always scrutinised the reports of its 
consultants to ensure their work was relevant … 

Mr Goode was literally marched off the site to the local town. He spent seven months in court fighting to be paid 
for all the work he had done because Fortescue would not accept his report. A while ago, I tabled in this place 
another set of documents that referred to a consultant whose report had been falsified. Between the time that she 
created it and submitted it and it went to the mines department, it had changed. When it got to the mines department, 
there were no sites, yet during her work, the consultant had established five sites, three of significance. They were 
all expunged from her report by the mining company before it got to the mines department. 
Hon Alannah MacTiernan: Which mining company was that? 
Hon ROBIN CHAPPLE: It happens to begin with “F”. I think members can know. 
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It is amazing that this sort of stuff goes on. We asked a number of consultants and others to give us an idea of the 
problems that are faced by traditional owners on their sites. They are consistent. I turn to a letter that was written 
by Sue Singleton, an archaeologist and consultant, to the Registrar of Aboriginal Sites. The salient points of the 
letter state — 

These requests included the deletion of Section 4.3 – Ethnographic Context. 
This is the company beginning with “F” again. According to the letter, the mining company stated — 

• the ethnographic context was not part of the brief … 
The letter continues — 

A substantial body of detailed recording, carried out in preparation for s18 notices and s16 applications, 
was performed by Veritas and Eureka. 

The services of the consultancy, which was very reputable, were discontinued because it would not modify its report. 
This letter of 5 November 2011 to the registrar outlines the basic problems and duplicitous position, but nothing has 
happened to date. There are two issues. In his paper, Philip Moore, an eminent archaeologist and anthropologist, 
refers to the problems he had working in Western Australia. The first thing he was asked was, “Can you write the 
report the way we want you to write it?” 
Not only are the traditional owners not allowed to speak; these agreements are embedded. I must say, and I said it 
during the debate earlier, that I am surprised Rio Tinto did not take the Puutu Kunti Kurrama Pinikura Aboriginal 
Corporation to the cleaners in court, because by going public they breached the agreement. They are not allowed 
to do that. That applies also to the Banyjima people, the Nyiyaparli group and all native title groups up there, 
including the Yindjibarndi people and the Gumala Aboriginal Corporation. They all have the same problem. Since 
the PKKP went public, there has been almost rejoicing out there because somebody has broken the nexus. It will 
be interesting to see in the future whether other people will be prepared to stand up. I think the problem is that the 
PKKP got away with it and it then got to the point that the mining corporation was afraid to take any further action 
against the PKKP for breaching its contract. The genie is out of the bottle. I have known this for quite a while. 
I have previously mentioned it to the Attorney General and to the Minister for Aboriginal Affairs, but we just have 
not dealt with it. 
That is all I will deal with tonight. I will have another go tomorrow night because I have quite a lot more to say. 
I have now received a lot of documents from traditional owners, outlining their concerns. I do not have time to say 
more now, so I will leave my comments at that and give members more information about some of the things that 
constrain Aboriginal people from looking after their country and being able to make any comment whatsoever. 
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